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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,
Plaintiff-Respondent,

]

vs.

Case No.

900206-CA

]i Classification Priority 2

ERIC RUSSELL,
Defendant-Appellant.

;

BRIEF OF RESPONDENT STATE OF UTAH
JURISDICTION OF THE UTAH COURT OF APPEALS
The Utah Court of Appeals allegedly has jurisdiction to hear
this appeal under Utah Code Ann. §78-2a-3(2)(d) (1990).
NATURE OF THE PROCEEDINGS
This is an appeal from a Minute Entry Order dated March 14,
1990,

denying

Defendant

is

defendant's
appealing

motion

from

said

for

work

Minute

search

Entry

release.

Order

but

is

challenging the original sentence imposed on May 16, 1988,
ISSUES PRESENTED ON APPEAL
1.

Does the Utah Court of Appeals have jurisdiction to

hear this matter in light of the untimely notice?
2.

May defendant challenge his sentence by appealing from

a subsequent post-sentence order?
3.

Is

work

Did

the

search

release

a

substantial

right

of

defendant?
4.

trial

court

properly

five consecutive one-year sentences?
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sentence

defendant

to

DETERMINATIVE RULES AND STATUTES
Utah R. App. P. 4:
In a case in which an appeal is permitted
as a matter of right from the trial court to
the appellate court, the notice of appeal
required by Rule 3 shall be filed with the
clerk of the trial court within thirty days
after the date of entry of a judgment or
order appealed from.
Utah Code Ann- §76-1-402(1) (1990):
A defendant may be prosecuted in a single
criminal action for all separate offenses
arising out of a single criminal episode;
however, when the same act of a defendant
under
a
single
criminal
episode
shall
establish offenses which may be punished in
different ways under different provisions of
this code, the act shall be punishable under
only one such provision; an acquittal or
conviction
and
sentence under
any
such
provision bars a prosecution under any other
such provision.
Utah Code Ann. §76-3-401(1,3,9) (1990):
A court shall determine, if a defendant
has been adjudged guilty of more than one
felony offense, whether to impose concurrent
or consecutive sentences for the offenses.
Sentences
for
state offenses
shall
run
concurrently unless the court states in the
sentence that they shall run consecutively.
A court may impose consecutive sentences
for offenses arising out of a single criminal
episode as defined in Section 76-1-401.
This section may not be construed to limit
the
authority
of
a
court
to
impose
consecutive sentences in misdemeanor cases,.
STATEMENT OF THE CASE
The State of Utah hereby adopts defendant's statement of the
case.
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SUMMARY OF ARGUMENT
The Utah Court of Appeals has no jurisdiction to hear this
matter as defendant failed to file a timely notice of appeal.
Alternatively, the trial court properly sentenced defendant to
five consecutive jail terms for an offense committed against five
separate victims.
ARGUMENT
POINT I
ALTHOUGH DEFENDANT IS APPEALING FROM A DENIAL
OF WORK SEARCH RELEASE, HE IS CHALLENGING THE
ORIGINAL SENTENCE. THEREFORE, HIS NOTICE OF
APPEAL WAS UNTIMELY AND THIS COURT HAS NO
JURISDICTION TO HEAR HIS APPEAL.
Defendant
motion

appeals

from

the

trial

courts

denial

of

his

for work search release claiming it is a post-judgment

order

affecting

his

substantial

rights.

However,

Defendant

identifies no substantial right affected by the court's ruling.
Neither work release nor work search release is a substantial
right of incarcerated
granted

by

trial

individuals.

courts

to

Rather, it is a privilege

inmates

who

have

demonstrated

sufficient maturity and reliability to earn the privilege.

The

privilege of work release may be revoked administratively by the
jail or by the court without the various due process requirements
associated with recognized substantial rights.
Whether work release is a substantial right is irrelevant
however.
work

Although defendant is appealing from the denial of a

search

judgment

and

release

order,

sentence

he

issued

is

challenging

almost

two

(2)

the

original

years

Defendant's own brief discloses his appellate intention.
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prior.
Under

the subtitle "Nature of the Proceedings," he states the appeeil is
from the work release order; but under the subheading "Nature of
the

Case,"

he

indicates

the

appeal

is

from

the

judgment,

sentence, and commitment.
Rule 4 of the Utah Rules of Appellate Procedure states,
In a case in which an appeal is permitted
as a matter of right from the trial court to
the appellate court, the notice of appeal
required by Rule 3 shall be filed with the
clerk of the trial court within thirty days
after the date of entry of a judgment or
order appealed from.
Defendant in his appeal alleges no error in the denial of his
motion for work search release.

Therefore, defendant is in fcict

appealing from the original judgment, sentence, and commitment.
Defendant failed to file a notice of appeal within thirty days of
the date of entry of the judgment, sentence, and commitment.
In State v. Ward, 108 Ariz. 288, 496 P.2d 588
Arizona

Supreme

situation.
The

Court

addressed

a

somewhat

(1972), the

similar

fact

Ward was convicted of robbery on August 22, 19 69.

court

stayed

imposition

probation for five (5) years.

of

sentence

and

placed

Ward

on

Under Arizona Rules of Procedure,

Ward was required to file a notice of appeal within sixty days of
the order appealed from.

On January 12, 1970, the court revoked

Ward's probation, imposed sentence, and committed him to prison.
Ward

filed a notice of appeal on February

judgment

and

sentencing
argument

conviction

on August

and revocation
on

conviction.

appeal

22, 1969, and/or

order on January

focused

12, 1970, from the

exclusively

on

12, 1970.
the

The court dismissed Ward's appeal.

- 4-

from

the

Ward's

judgment

and

The court held

Ward could have appealed from the sentence or issues raised in
the revocation of probation.

However, in order to appeal his

judgment of guilt, the court ruled Ward was required to file his
appeal within the statutory time after the judgment of guilt.
Having failed to do so, Ward's appeal could not be heard.
Likewise,
sentence,
thirty

in the instant case, in order to challenge his

Defendant

had

to

file his

days of the sentence.

notice

of

appeal

The thirty-day time period

jurisdictional and cannot be enlarged by this court.
appeals must be dismissed."
(Utah

1981).

within
"is

Out-of-time

State v. Johnson, 635 P. 2d 36, 37

As this court has no jurisdiction,

defendant's

appeal should be dismissed.
POINT II
THE TRIAL COURT HAD STATUTORY AUTHORITY TO
SENTENCE DEFENDANT TO CONSECUTIVE MISDEMEANOR
JAIL TERMS.
Should
defendant's

this

Court

appeal,

reject the State's request

defendant's

remaining

to

arguments

dismiss

shall

be

addressed.
Defendant argues that since Utah Code Ann. §76-3-401 (1990)
refers

specifically

to

felonies

and

that

subsection

(9)

was

enacted subsequent to defendant's sentencing, the trial court had
no

authority to

impose consecutive misdemeanor sentences.

State of Utah disagrees.

Subsection

The

(3) allows the court to

impose consecutive sentences for offenses arising out of a single
criminal

episode

with

no

restriction stated as to felonies or
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misdemeanors.

Furthermore,

subsection

applicable to defendant's sentencing.

(9)

is

retroactively

In State Department

Social Services v. Hiqqs, 656 P.2d 998, 1001

of

(Utah 1982), the

Utah Supreme Court held "When the purpose of an amendment is to
clarify the meaning of an earlier enactment, the amendment may be
applied retroactively in pending actions."
Subsection (9) states, "This section may not be. construed to
limit the authority of a court to impose consecutive sentences in
misdemeanor cases."
that prior

to

The very wording of this provision implies

its enactment, courts had been construing

from

other subsections a restriction as to misdemeanor sentences.

In

order to clarify the meaning of the earlier enacted provisions,
the

Legislature

enacted

subsection

(9) .

Therefore,

it

is

retroactive.
POINT III
THE TRIAL COURT MAY IMPOSE MULTIPLE SENTENCES
FOR A SINGLE ACT COMMITTED AGAINST MULTIPLE
INDIVIDUALS.
Defendant contends Utah Code Ann. §76-1-402 (1990) subjects
defendant to a maximum of one sentence for his five offenses, but
defendant fails to explain how he arrives at such ci conclusion.
The statute limits an individual to one punishment if the same
act,

under

punishable
code.

a

single

criminal

episode,

establishes

offenses

in different ways under different provisions of the

Such

is not the case here.

The trial court did

not

sentence defendant under different provisions for th€i same act.
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Defendant cites in support of his "one sentence" claim State
v. Mane, 783 P.2d 61 (Utah Ct. App. 1989), and State v. James,
631 P.2d

854

(Utah 1981).

Mane and James clearly support the

court's sentence in the instant case.

In Mane, Mane fired a gun

at an individual, killing the individual and injuring a second
individual
convicted

standing directly behind the first.
of,

aggravated

among

assault

other
and

charges,

received

Defendant was

second-degree

consecutive

murder

sentences.

and
On

appeal, Mane argued that his single act of shooting could not be
punishable as both homicide and assault under Section 76-1-402.
In

James,

James

was

convicted

of

five

counts

of

aggravated

kidnapping after holding five persons hostage during a robbery.
On appeal, James also argued his conduct constituted

a single

criminal offense.
The Court, adopting the majority rule, held that in crimes
against "another" a single criminal act "may constitute as many
offenses as there are victims."

631 P. 2d at 855.

The Court

further held that separate victims constitute separate acts under
Section 76-1-402.
Defendant attempts to distinguish the instant case from Mane
and James by arguing that lewdness is not a crime of violence,
unlike homicide, assault, and kidnapping.
frivolous at best.
against

another.

Such an argument is

Both Mane and James were convicted of crimes
In

the

instant

case

defendant

was

also

convicted of a crime against another, Utah Code Ann. §76-9-702.5
(1990).

Defendant's

single

act
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of

lewdness

involving

five

separate children, constituted five separate offenses subject to
separate penalties for each.
CONCLUSION
The Utah Court of Appeals has no jurisdiction to hear this
case in that defendant failed to file a timely notice of appeal
after

the

entry

of

his

original

judgment

and

sentence.

Alternatively, the court properly sentenced defendant to five
consecutive misdemeanor jail terms based on the undisputed facts
that defendant committed a criminal act against five sepcirate
individuals.

The State of Utah respectfully requests that this

Court either dismiss defendants appeal or affirm the judgment,
sentence, and commitment.
DATED this

/ 7

da

Y of October, 1990.
SCOTT M. BURNS
Iron County Attorney

By:

.JL

/I

'T^iJc-^
fsJ
K Y L E ^ . LATIMER

/7U^(^H./J

Chi>ef Deputy Iron County Attorney
for Respondent State of Utah
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